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EXECUTIVE SUMMARY

In recent years, activist shareholders have pushed publicly
traded American corporations to reform their practices. In
2012, labor unions and associated organizers under the “Oc-
cupy’ umbrella have been especially active in challenging
executives pay. These activists, along with “socially respon-
sible” investing funds allied with certain academics, nonprofit
groups, and political activists, have also challenged corpora-
tions’ political spending—an issue brought to the forefront of
public discourse by a presidential election campaign.

Such efforts have largely dominated the corporate proxy
season, in which shareholders vote on corporate business at
companies’ annual meetings.

This report draws upon information in the Proxy Monitor
database to assess the 2012 proxy season in historical con-
text. Among its key findings:

¢ A small group of shareholders continue to sponsor the
overwhelming majority of shareholder proposals. In
2012, 36 percent of all such proposals were sponsored by
labor-union pension funds; 31 percent were sponsored by
three individual investors and their relatives and family
trusts; and 22 percent were sponsored by investors with
a “socially responsible” investing purpose or express reli-
gious or public policy purpose. Only 10 percent of share-
holder proposals were sponsored by individuals other
than the three “corporate gadflies,” and only 1 percent by
institutional investors unaffiliated with organized labor or
a social, religious, or public policy purpose.

o Public-employee pension funds played a heightened
role in the 2012 proxy season, sponsoring 38 percent
of all labor-backed proposals, as compared with 26
percent in the entire 2006-12 period.

o Religious-affiliated investors were far less active in the
2012 proxy season: proposals backed by religious inves-
tors constituted only 15 percent of all proposals backed
by social, religious, or policy groups, as compared with
42 percent in the full 2006-12 period. Notably, Catho-
lic orders of nuns sponsored only two proposals at For-

tune 200 companies in 2012, as compared with 11 in
2011 and 16 to 19 annually between 2006 and 2012.

o Shareholder proposals related to corporations’ po-
litical spending grew in number in 2012 but gained
little traction. Proposals secking to increase the disclo-
sure of or to limit companies” lobbying or spending on
political purposes constituted a plurality of all proposals
in 2012 and 45 percent of proposals with a social or
policy-related purpose. The number of such proposals
submitted per company in the Fortune 200 was 20 per-
cent higher than in 2011, double that in 2010, and more
than three times that in 2008. However, only 17 percent
of shareholders, on average, supported these proposals
in 2012, down from 22 percent in 2011 and lower than
any other year in the 2006-12 period.

e Labor-union pension funds’ sponsorship of share-
holder proposals appears to be unrelated to share-
holder return and connected to union-organizing
activities and other labor objectives. As is the case
across the full 2006-12 period, labor pension funds’
shareholder proposals are concentrated in companies
and industrial sectors targeted by union-organizing
campaigns. Each of the companies facing more than
two labor-sponsored shareholder proposals in 2012
had share returns that outperformed its peer group in
2011; each company, however, had been engaged in
public disputes with labor unions or had played an ac-
tive role in the political process against organized la-
bor’s interests.




¢ The number of shareholder proposals receiving ma-
jority support fell in 2012, but this shift appears to
be attributable to the types of proposals being intro-
duced rather than a broader trend. Only 6 percent of
shareholder proposals received majority backing at For-
tune 200 companies in 2012, down from 7 percent in
2011, and below every other year in the full 2006-12
period. The average shareholder vote in 2012, howev-
er, was 25 percent, in line with the 2006-12 average.
Econometric analysis of Proxy Monitor data shows that
there is no statistically significant difference between
2012 shareholder voting and other years; the decrease in
voting this year instead appears to be attributable mostly
to shifts in the composition of shareholder proposals.

¢ The recommendations of the proxy advisory firm ISS
significantly influence shareholder voting, though
the firm’s recommendations are systematically more
inclined to favor such proposals than are the majority
of shareholders. The proxy advisory firm Institutional
Shareholder Services (ISS) makes recommendations to
institutional investors on shareholder voting and has a
dominant market share position (61 percent). Econo-
metric analysis of Proxy Monitor data shows that a posi-
tive recommendation from ISS increases voting support
for a shareholder proposal by 15 percent, controlling
for other factors. However, 1SS consistently supports a
much higher share of shareholder proposals (63 percent)
than do shareholders overall (less than 8 percent).

Overall, empirical analysis of Proxy Monitor data, in 2012
and across the 200612 time span, challenges the efficacy of
the shareholder-proposal process, at least from the perspective
of the ordinary investor. The prominent role being played by
a small number of investors, most prominently labor-union
pension funds whose actions in this area appear to deviate
from concern over share value, suggests that this process may
be oriented toward influencing corporate behavior in a man-
ner that generates private returns to a subset of investors while
harming the average diversified investor. The significant influ-
ence of the proxy advisory firm ISS, along with its substantial
deviation from shareholders’ observed preferences, amplifies
concerns about whether shareholder voting on proxy ballot
items is effectively working to improve share value.
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ith a presidential campaign in full swing, the

“Occupy” movement in the news, and much

talk of economic ills in the air, “shareholder ac-
tivism” once again marked the 2012 season of American cor-
porations’” annual meetings—when shareholders vote on the
companies’ business, in person or by proxy." At the meet-
ings, labor unions and associated organizers under the “Oc-
cupy” umbrella were especially active in challenging execu-
tives’ pay.” In an election year with much talk about “money
in politics,” these and certain other activist investors have
also used annual meetings to attempt to rein in corporations’
political participation.’

Most of the time, these pay challenges have been launched
through shareholder-advisory votes on executive compen-
sation. These are now mandated under the Dodd-Frank
Wall Street Reform and Consumer Protection Act of 2010.*
Challenges to corporations’ political spending, on the other
hand, have come in the form of sharecholder proposals in-
troduced on corporate proxy statements; such proposals can
come from any shareholder who has owned at least $2,000
of stock for at least one year.’ Politics-related proposals were
significant in 2012: for the first time, they represented a plu-
rality of shareholder-activist statements. Indeed, one of the
major news stories of this year’s proxy season is the aggressive
effort by labor-union pension funds, with “social investing”
funds, to rein in corporate political participation.

A long-standing norm in the American securities industry
holds that maximizing share price is the sole fiduciary duty
of corporate managers, but some corporate-law scholars
have argued that the duty of management ought to extend
beyond shareholders and share value to the interests of a
broader class of “stakeholders.” Social investing funds, of
course, exist to address social and political issues beyond
share value. However, labor-union pension funds are not as
free to define and pursue other interests. In fact, they are
forbidden to look beyond share value, under the federal
Employee Retirement Income Security Act (ERISA).” In
other words, while there is ongoing debate about whether
managers have a duty to look beyond share price, there is
no ambiguity about a retirement fund’s fiduciary duties.
The law requires such funds to protect retirees’ investment
interests. Consequently, even as social investing funds and
labor-affiliated pension funds engage in similar forms of
shareholder activism, labor-affiliated funds have faced more
scrutiny about the appropriateness of their decisions.® In
2012, however, these considerations did not seem to rein in
their shareholder activism.

This report examines trends in shareholder-proposal activ-
ism in 2012 and places these trends in historical context. The
data set for this report includes all shareholder proposals sub-
mitted to the Fortune 200 companies dating back to 2000,
drawn from companies’ public filings with the Securities and




BACKGROUND: ABOUT PROXY MONITOR

Legal scholars disagree about the appropriate role to be played by shareholders in corporate governance. One school, led most
prominently by Harvard’s Lucian Bebchuk, has praised expansions of the shareholder-proposal process, arguing that shareholders
have inadequate rights vis-a-vis the corporation and that equity owners lack the means to enforce their interests against corporate
management’s.® Other leading academics, such as UCLA's Stephen Bainbridge, have argued that shareholders’ interests are ad-
equately protected by their ability to sell their shares and sue for breaches of fiduciary duty. These scholars worry that expanding
shareholder power could lead to politicized outcomes, which would hurt share value by interfering with business judgment that
is better delegated to professional managers, overseen by boards of directors.®

Responding to the need for empirical evidence in this debate, the Manhattan Institute’s Center for Legal Policy debuted
a new online database, ProxyMonitor.org, in 2011. The database is the first publicly available resource containing easily search-
able and sortable information on public-company shareholder proposals. The database initially cataloged proposals dating back to
2008 for the 100 largest American companies by revenues, according to Fortune magazine. It has subsequently been expanded
to include the 200 largest companies, with proposals dating back to 2006 and, of course, now updated to include activity from
the 2012 meeting season.

Beginning in 2011, James Copland, director of the Center for Legal Policy, has issued an annual assessment of the proxy
season as a whole."" This report is the second in that series. It follows Copland’s series of “findings” about the most critical issues
arising during the proxy season, which were published earlier this year.'

BACKGROUND: WHAT DO WE MEAN BY "SHAREHOLDER ACTIVISM™?

Shareholder activism is the effort by owners of equity capital to use their shares’ voting power to change the behavior of cor-
porate management. The focus of this report—and the Proxy Monitor project generally—is the exercise of such power through
shareholder proposals, which any owner of shares valued at $2,000 or more, and held for one year, can introduce at the annual
meeting of a publicly held corporation.'

Shareholder activism for social and political causes must be distinguished from pressure put on corporate management
by holders of large stakes, whose goal is a better return on their investment. This practice first captured public attention in the
1980s, when active investors began pressuring companies aggressively to improve share value, and a wave of takeovers restruc-
tured corporate America. (The phenomenon soon entered popular culture in books and movies like Barbarians at the Gate.)'*
Such efforts have gained renewed attention in the current news cycle, through the scrutiny of presidential candidate Mitt Rom-
ney’s record as a private-equity specialist.” Generally speaking, this form of active investing has a strong record of increasing share
value, to the benefit of all shareholders.'®

Though the focus of this report is social and political activism, it is worth noting that share-value-centered activism—~by
big investors who have large share holdings in the companies whose managements they target directly—also has been common
in 2012." Interestingly, there is at least some interaction effect between these efforts and recent shareholder-proposal activism. In
recent years, a wave of shareholder-activist proposals on corporate governance were adopted, requiring directors to win a major-
ity of votes for election and eliminating “staggered boards” that prevented activists from challenging an entire slate of directors
in a single year. The effect of these changes has been to enable value-oriented investors to threaten boards and management
without having to prepare for a full-scale proxy fight for board control. Since the beginning of the 2010 proxy season, this threat
has been heightened by the decision of the New York Stock Exchange, approved by the Securities and Exchange Commission
(SEC), to prevent brokers from voting their beneficial owners’ shares for directors in uncontested elections. '
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Exchange Commission (SEC) and collated in the Manhat-
tan Institute’s publicly available database, ProxyMonitor.org,.
Data for 2012 are current to July 15, at which time 178 of the
Fortune 200 companies had filed proxy documents with the
SEC and 173 had held their annual meetings.

Part I of this report outlines the broad contours of share-
holder-proposal activism this season, by describing the ma-
jor sponsor of shareholder proposals and the main topics of
these proposals. Part I thus addresses these questions:

® Who is driving shareholder activism—who are the
most frequent sponsors of shareholder proposals?

e What is the subject of shareholder activism—what
are the principal agendas being advanced through
shareholder proposals?

Part IT of the report delves more deeply into the share-
holder-proposal process by looking at the characteristics of
targeted companies and industries and at the voting results
for different classes of proposals. Part II therefore addresses
these questions:

e Where is shareholder activism focused—which com-
panies and industries are being targeted with sharehold-
er proposals?

e How have shareholder proposals fared—which
shareholder proposals have been likely to succeed or
gain traction?

To shed further light on the second question, Part II of the
report introduces a statistical model testing various factors
that could explain voting results of shareholder proposals,
including the recommendations of the leading proxy advi-
sory firm, Institcutional Shareholder Services (ISS)."”

OVERVIEW: SHAREHOLDER PROPOSALS IN
2012 AND HISTORICAL PERSPECTIVE

Shareholder proposals at annual meetings were fewer in 2012
than they were earlier in the decade (though 2012’s activism
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per Company, Fortune 200, 2006-12
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shows an increase from 2011’s). As of July 15, shareholders
had introduced 1.43 proposals per company in the Fortune
200, up slightly from 1.34 proposals introduced in 2011.
(Almost all such proposals introduced at annual meetings are
from a small group of shareholder activists.) The number of
proposals introduced in both 2011 and 2012 is lower than
that witnessed in 2006 through 2010, when the number of
proposals introduced per company ranged from 1.59 to 1.75.

The decline in the overall number of proposals is most
likely attributable to two factors. First, one subject of past
shareholder resolutions has been addressed by federal law:
Dodd-Frank® required that, beginning in 2011, all pub-
licly held companies hold regular shareholder-advisory
votes on executive compensation. Calls for such votes were
among the most regularly introduced proposals at compa-
nies through 2010.

Second, proposals to “declassify” corporate boards to
make them more accountable—for example, to end stag-
gered terms for directors and subject every director posi-
tion to election every year, or to require each director to
receive a majority of votes cast to be elected—have been
relatively popular with sharecholders and frequently ap-
proved in recent years. Such resolutions are less frequent-
ly introduced because, in many Fortune 200 companies,
they have been adopted.




PART I. MAJOR SHAREHOLDER-PROPOSAL
SPONSORS AND TOPICS

(a)

The creation of the Proxy Monitor database last year soon

Who is driving shareholder activism?

revealed that a relatively small subset of investors drives
the shareholder-proposal process. This trend, quite clear in
2011, has not changed. From 2006 through 2012, 84 per-
cent of shareholder proposals have been sponsored by one of
three investor types:

1) Four individual “corporate gadflies” and their family
members;?!

2) Pension funds and other investment vehicles affiliated
with labor unions, in both the public and private sec-
tors; and

3) Investment vehicles affiliated with religious organiza-
tions or public policy groups, or otherwise organized
as “social investment” funds, with express interests
beyond mere share-price maximization.

An additional 15 percent of shareholder proposals are sub-
mitted by other individual investors, though many of these
individuals are themselves “repeat filers,” also best character-
ized as gadflies, such as Gerald Armstrong.** Others are social
investors, such as John Harrington,” who submits proposals
in his own name in addition to those sponsored through
his social investment fund, Harrington Investments. Only

Sponsorship of Shareholder Proposals to
Fortune 200, 2006-12
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1 percent of proposals have been filed by large institutional
investors that do not have an express social policy orienta-
tion—hedge funds, mutual funds, and the like. This suggests
that most institutional investors could be largely indifferent
to the shareholder-proposal process, or that they view the
process as an ineffective tool in driving shareholder returns.

Organized labor’s investment funds have long played a large
role in shareholder activism. In fact, these funds introduced
a plurality of all shareholder proposals from 2006 through
2012: fully one-third of all proposals have been submitted
by them. In 2012, the percentage of proposals sponsored by
labor-affiliated investors was even higher: 36 percent. The
share of proposals introduced by the main four corporate
gadflies also rose—to 31 percent, from 26 percent in 2011.

Percentage of Shareholder Proposals
by Proponent Type, Fortune 200, 2012
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Number of Shareholder Proposals Introduced
to Date, Fortune 200, 2012
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Meanwhile, the share of proposals backed by all other in-
dividuals declined from 15 percent to 10 percent. The per-
centage of proposals introduced by investment funds with a
religious, policy, or social orientation also declined slightly
in 2012, from 25 percent to 22 percent.

1) The Four Corporate Gadflies

Well-known corporate gadflies—Evelyn Davis (see “Special
Focus”), John Chevedden, and William Steiner and mem-
bers of their families—have been far and away the most
regular individual sponsors of shareholder proposals at For-
tune 200 companies from 2006 through 2012, collectively
sponsoring 434 proposals over that period. Members of the
Rossi family introduced 64 sharcholder proposals to For-
tune 200 companies over the period. In 2012, Chevedden,
Steiner, and Davis were again the most frequent sponsors of
shareholder proposals to Fortune 200 companies (notwith-
standing Davis’s declaration that she would “scale back” her
activism this year).

2) Labor-affiliated investors

After the corporate gadflies, the most frequent sponsors of
shareholder proposals in 2012 were all affiliated with orga-
nized labor, including, most prominently, the pension funds
for New York City’s employees and the office of that city’s
comptroller, who manages these funds. The other regular
sponsors of shareholder proposals affiliated with organized
labor have been the pension funds of the American Fed-
eration of State, County, and Municipal Employees (AF-
SCME); the American Federation of Labor—Congress of In-

Most Frequent Labor-Affiliated Sponsors of
Shareholder Proposals to Fortune 200, 2006-12
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dustrial Organizations (AFL-CIO); and the United Brother-
hood of Carpenters and its affiliates.

AFSCME, the New York City funds, and the AFL-CIO were

again active this year, along with the New York State pension

Percentage of Labor-Affiliated Investors
by Proponent Type, Fortune 200, 2006-12
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SPECIAL FOCUS: CORPORATE GADFLIES

Evelyn Davis

Davis, 82, is a four-time divorcée?* who has become a millionaire investing money given to her by her father and acquired in her
divorce settlements.25 Davis also publishes a yearly investor newsletter, Highlights and Lowlights, which earns her an estimated
$600,000 annual income.?® According to one media account, Davis sells the $495, 20-page newsletter in part by “cajolling] the
nation’s business titans into subscribing ... with a minimum order of two copies.”?” Company executives also regularly shower
largesse on Davis to stay in her good graces. According to one report in the 1990s, executives of all three major American car
companies offered to deliver any car she purchased to her. Lee lacocca reportedly said that he would do so in person.?®

Davis is known for her eccentricity. At an annual meeting early in her career, she stripped down to a bathing suit.?® She
once nominated to the board of ITT one Koo Stark, a soft-porn actress who was romantically linked to Britain’s Prince Andrew,
asserting that the company “needed influence with the British royal family.”

Calling herself “a gadfly with a fortune,” Davis says that she is motivated not by wealth but by power: “The power—
that’s really what life is all about. It's all how you use it. It's better than being a nonentity. | couldn’t stand being a nonentity.”3'
Notwithstanding her activity and prominence, Davis has rarely been successful in her shareholder-proposal efforts: only one of her
148 proposals submitted to the Fortune 200 has been approved by a majority of shareholders. It was a 2006 Bank of New York
Mellon proposal calling for cumulative voting—the ability to aggregate one’s ballots for multiple director positions behind a single
or smaller number of preferred candidates.

John Chevedden and Allies
Unlike the eccentric Davis, John Chevedden and his allies in the Steiner and Rossi families have gained significant traction: 102
of the 350 proposals introduced by these three activists, their family members, and trusts have received majority shareholder
support. Unlike Davis, who regularly makes a spectacle at annual meetings, Chevedden and his allies rarely speak at such events,
instead focusing on their written filings.*2

Chevedden, 66, of Southern California, began attending shareholder meetings in the 1960s.33> He was an early ex-
ponent of “say on pay”—shareholder-advisory votes on executive compensation, now mandated for all U.S. public companies
under Dodd-Frank—before the idea was embraced by labor pension funds.3* He has since launched efforts aimed at encouraging
companies to permit shareholder action outside the annual meeting process, either by calling special meetings or through writ-
ten consent. (Power to act by written consent is common in smaller, privately held companies but, until recently, was not on the
corporate governance agenda for large, publicly traded corporations.)

William Steiner began proposing shareholder resolutions in the 1980s, and his son, Ken, has been dubbed Chevedden’s
“East Coast counterpart,” though the two have never met in person.3 Emil Rossi began attending shareholder meetings in the
1960s; having never attended college, he was reportedly motivated initially by his displeasure in observing that boards of directors
tended to be populated by graduates of famous colleges such as Harvard.>® Rossi’s efforts have been reportedly aided by Cheved-
den in more recent years,?” and, like Steiner, Rossi has now substantially passed along his gadfly efforts to his progeny—notably,
sons Chris and Nick.?®

SEC rules permit the submission of one resolution per shareholder at each annual meeting. Some have suggested that
Chevedden finds “ ‘alter egos’ who own shares in companies that he does not” himself own in order “to skirt” these require-
ments, as well as to “have a voice at meetings where he is not eligible.”=°

Whereas companies have tended to respond to Davis with kindness, many have taken more hostile attitudes toward
Chevedden. Both KBR and Apache successfully sued to exclude proposals introduced by Chevedden from their ballots, after he
was unable to prove that he was actually one of the company’s shareholders.*° Limited Brands also sued Chevedden, alleging that
his proxy proposals included “ ‘objectively false statements that are materially misleading’ under U.S. securities laws. "'
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funds, which began introducing shareholder proposals only in
2010 but have since become significant shareholder-proposal
activists. Most notably, 2012 witnessed a large increase in the
share of labor-affiliated proposals introduced by public-em-
ployee pension funds, relative to private labor-union funds.
Whereas private labor funds sponsored 54 percent of all share-
holder proposals over the entire 2006—12 period, they only
backed 41 percent of labor-affiliated proposals this year, while
the share of proposals sponsored by state and city public-em-
ployee pension funds rose from 26 percent to 38 percent.

3) Social-oriented investors

Though they are less active than the corporate gadflies
and labor-affiliated funds, religious, public policy, and so-
cial investors in the aggregate do play a major role in the
shareholder-proposal process. Eight such social investors
sponsored 20 or more proposals at Fortune 200 companies
in the 2006-12 period. They included policy groups such
as the People for the Ethical Treatment of Animals and the
National Legal and Policy Center; charitable foundations
with a social orientation, such as the Nathan Cummings
Foundation;* religious organizations, such as the Sisters of
Charity of St. Elizabeth and similar Catholic orders, usu-
ally consisting of nuns; and social investing funds, such
as Trillium Asset Management, the Free Enterprise Action
Fund, Green Century Capital Management, and Domini
Social Investments.

In 2012, social investing funds were more active than in ear-
lier years, while religious organizations were less so. Social

Most Frequent Social-Oriented Sponsors of
Shareholder Proposals to Fortune 200, 2006-12
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investing funds introduced 61 percent of activist proposals
in 2012, while their overall average for the entire 2006-12
period is only 33 percent. Conversely, the share of proposals
backed by religious investors fell from 42 percent across the
full period to just 15 percent in 2012.

Social investing funds’ increased role may be explained in part
by the increased focus this proxy season on corporate political
participation—an issue of keen interest to these funds, as it
is to organized labor. Helping to explain the decline in share-
holder-proposal activity by religious groups this year is the
conspicuous absence of proposals backed by Catholic orders
of nuns. This group of investors introduced 16 to 19 propos-
als each year at Fortune 200 companies from 2006 through
2010, and 11 proposals last year; in 2012, though, they have
only introduced two proposals so far. It is possible that this re-

Percentage of Social-Oriented Investors
by Proponent Type, Fortune 200, 2006-12
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treat is due to the Vatican’s recent, well-publicized reprimand
of U.S. nuns for their perceived political radicalism.*

(b)

What is the subject of shareholder activism?

The Manhattan Institute has grouped shareholder proposals
in the ProxyMonitor.org data set into three major categories:

1) Executive compensation. These proposals seek to
increase shareholder power over managerial pay pack-
ages, including equity compensation plans, “golden
parachutes” (payouts granted to executives in the event
of a change in corporate control), or “golden coffins”
(insurance-type payouts given to executives estates in
the event of untimely death).

2) Social policy. These proposals range from environmen-
talism to human rights, animal rights, and employment
rights to corporate political activities. Like proposals
concerning executive compensation, these proposals
aim to change corporate actions directly. Unlike propos-
als involving executive compensation, though, these in-
volve social or policy goals not related to the traditional
concern of investors with protecting their interests vis-
a-vis those of management. Both compensation and so-
cial policy proposals are substance-based: their goal is to
focus on a particular corporate activity and change it.

3) Corporate governance. These proposals typically seek
to modify the rules for electing directors or for voting
on other business (to enable shareholders to act outside
the annual meeting process) or to separate the positions
of chairman and chief executive officer. Unlike execu-
tive compensation or social policy efforts, these propos-
als are process-based: they seek to change the allocation
of power among boards, management, and sharehold-
ers, rather than aiming to change a specific corporate
policy or practice.

Between 2006 and 2012, 38 percent of shareholder pro-
posals submitted to Fortune 200 companies have involved
corporate governance, 38 percent have involved social pol-
icy, and 24 percent have involved executive compensation.

Distribution of Shareholder Proposal Types
Submitted to Fortune 200, 2006-12
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As previously noted, the share of executive-compensation-
related proposals has dropped off since 2010, when the
Dodd-Frank law instituted mandatory shareholder votes
on this topic. Executive compensation was the subject of
27 percent of all proposals introduced from 2006 through
2010, but of only 14 percent of all proposals over the last
two years.

The last two years have also witnessed a slight increase in
the number of social policy proposals relative to those in-
volving corporate governance. The number of corporate-
governance-related proposals may have shrunk because ear-
lier proposals were adopted. The relative increase in social
policy—related proposals is largely due to the increased num-
ber of proposals touching on corporate participation in the
political process.

1) Executive Compensation

The history of shareholder proposals since 2006 shows in-
creasing attention to executive compensation issues, then a
leveling off in resolutions on this topic, and, most recently,
the decline discussed above. The number of shareholder
proposals related to executive compensation rose from 70
to 110 between 2006 and 2007, before steadying to a num-
ber between 89 and 95 from 2008 to 2010. These shifts
are mostly explained by the growing prevalence of advisory
votes on executive compensation in the second half of the
past decade. Only four such proposals were on the ballots of
Fortune 200 companies in 2006, when the “say-on-pay” ef-
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fort began in earnest, but the number of such proposals rose
to 32 in 2007 and continued to increase to a high of 51 in
2009, the year before Dodd-Frank was passed.
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The increased attention to say-on-pay efforts, both before
and after Dodd-Frank, seems to have crowded out earlier ex-
ecutive compensation ideas. The number of non-say-on-pay
executive compensation proposals in 2012 was only 59 per-
cent of the number introduced in 2006. The number of pro-
posals relating to equity compensation plans and to golden
parachutes or golden coffins remained relatively unchanged.

2) Social Policy

From 2006 through 2012, the most commonly introduced
shareholder proposals at Fortune 200 companies involved
environmental issues, such as greenhouse gas emissions,
climate-change risk, and general concerns about “sustain-
ability.” The second most common single type of proposal
involved corporate political participation, including both
spending and lobbying. Animal rights, employment rights,
and other human rights were also regular topics of share-
holder proposals, and several proposals during the run-up
to the passage of the Patient Protection and Affordable Care
Act of 2010* involved “health-care principles.”

Percentage of Social Policy Shareholder
Proposals Submitted to Fortune 200, 2006-12
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As we have mentioned, the election year 2012 was notable
for a significant increase in the number of proposals related
to corporate political spending and lobbying. Though such
proposals constituted 22 percent of all social policy propos-
als introduced across the full 2006-12 period, they repre-
sented 45 percent of social policy resolutions this year. For-
tune 200 companies have faced an average of 0.28 proposals
related to political spending or lobbying in 2012, up from
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0.20 proposals in 2011 and just 0.09 proposals as recently
as 2008.

3) Corporate Governance

From 2006 through 2012, 37 percent of all corporate-gov-
ernance-related proposals have involved shareholder voting
rules. Most of these proposals have called for majority voting,
either requiring directors to receive a majority of votes cast
to be elected or permitting corporate bylaws to be amended
by majority rather than supermajority vote. In addition,
a significant share of “voting rules” proposals called upon
companies to adopt cumulative voting for director elections;
such proposals, which only received majority support once
across the time period, have typically been sponsored by Ev-
elyn Davis. Apart from voting rules, a significant fraction of
corporate-governance proposals sought to establish an inde-
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Percentage of Corporate-Governance Shareholder
Proposals Submitted to Fortune 200, 2006-12
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pendent board chairmanship, separate from the chief execu-
tive officer. Others proposed permitting shareholders to take
action outside the annual meeting process (either by calling
special meetings or acting by written consent). Still others
proposed “declassifying” a company’s board by requiring an-
nual election of all directors.

In 2012, proposals for chairman independence constituted
a plurality of all governance-related proposals, following an
announced campaign by labor-affiliated investors.” The
number of chairman-independence proposals introduced
per Fortune 200 company in 2012 was 0.17, more than
double the number introduced in 2008 and the highest
across the 200612 span.

Proposals seeking chairman independence have existed for
years, despite a dearth of consistent empirical evidence
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that such policies increase share value.* In contrast, pro-
posals seeking to enable shareholders to act outside the an-
nual meeting process, by calling special meetings or acting
through written consent, are relatively recent in origin. The
incidence of special-meeting shareholder proposals at For-
tune 200 companies rose 19-fold from 2006 to 2009, be-
fore subsequently declining. Written-consent proposals first
appeared in 2010 but have since been relatively common;
such proposals are the third most numerous single class of
corporate-governance-related proposals in 2012.
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PART II. SHAREHOLDER-PROPOSAL
TARGETS AND VOTING RESULTS

Where is shareholder activism focused?

(a)

Shareholder activists do not focus their efforts on all com-
panies equally. One would expect, for instance, that compa-
nies that have experienced poor stock performance relative
to their competitors might be more likely to draw activists’
scrutiny. Similarly, companies with larger market capitaliza-
tions—and consequently with more owners holding larger
investments—would naturally tend to attract more resourc-
es in the sharecholder-proposal process. Companies with
large insider holdings may be less likely to receive sharehold-
er proposals, given manager-owners ability to defeat them.
And companies with a heavy concentration of institutional
shareholders may be more likely to see an effect, on the basis
of the expected relationship between institutional holdings
and shareholder activism of this form.

Moreover, at least some shareholder activists seek outcomes
or benefits separate from those that would accrue to all
shareholders through price appreciation, so it is natural to
expect that factors other than return on investment should
drive certain activists’ involvement, and that this should af-
fect their choice of companies and industries. In addition,
certain companies in certain sectors may be more sensitive
to public-relations effects when facing proposals centered on
social or political objectives. For instance, retail or consumer
products companies, which might be vulnerable to consum-
er boycotts, are more likely to react to public-relations pres-
sures than companies that sell mostly to business customers.

A full explanation of why certain companies are more likely
to be targeted by shareholder proposals is beyond the scope
of this study. However, some potential explanations suggest
themselves, on the basis of the data in this report.

First, it is worth noting that larger companies are, as expected,
more likely to attract higher numbers of shareholder propos-
als. The 39 Fortune 200 companies that received four or more
shareholder proposals in 2012, for example, included nine of
the ten largest companies by market capitalization: Apple,
ExxonMobil, Microsoft, Wal-Mart, IBM, Chevron, AT&T,

General Electric, and Johnson & Johnson. (The one outlier
among America’s ten largest companies, Berkshire Hathaway,
is substantially owned by chairman and chief executive War-
ren Buffett, so efforts to influence its behavior through share-
holder proposals are unlikely to succeed.) Among the 18 For-
tune 200 companies to receive five or more proposals in 2012,
14 were among the 50 largest American companies by stock-
market capitalization, and two more (Boeing and Caterpillar)
were among that group earlier in the year, though just outside
it at the time of this writing. Almost all Fortune 200 compa-
nies that received five or more shareholder proposals were in
the group of 50 largest companies by market capitalization.
The only exceptions were two energy companies: Anadarko
Petroleum and Dominion Resources.

That both these companies were in the energy sector is sig-
nificant. After sheer size, a company’s industry is a second
key predictor of the number of shareholder proposals it at-
tracts. The industries whose companies were most likely to
attract shareholder proposals from 2006 through 2012 were
financial services and energy. Companies in these sectors
tend to be large, but they also share industry characteristics
that attract shareholder activism. In finance, the key element
is the 2008 market meltdown. Before 2009, the financial-
services sector averaged 48 proposals annually, but over the
last four years, it has averaged 66. The energy sector, mean-
while, is obviously placed to attract proposals related to en-
vironmental concerns.

Shareholder Proposals Received Annually
by Sector, Fortune 200, 2006-12
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A third characteristic that attracts shareholder activism is the
interest of organized labor. As mentioned above, labor-afhl-
iated investors sponsor a plurality of all shareholder propos-
als, so their choices in targets help to explain industry-to-in-
dustry variation in shareholder-proposal activity. From 2006
through 2012, labor-affiliated investors disproportionately
focused their proposals on companies in the retail, telecom-
munications, and financial-services sectors.

Earlier Proxy Monitor reports have explored the hypoth-
esis that labor-union pension funds’ aggressive participa-
tion in the shareholder-proposal process “may be related
more to organizing campaigns than to maximizing share
returns,”” notwithstanding their obligation under ERISA
to maximize share value in their pension management.”® A
June 2012 column by Harold Meyerson in the Washington
Post makes just such a claim.” Moreover, within the last
year and a half, both the Office of the Inspector General
of the U.S. Department of Labor and the U.S. Court of
Appeals for the D.C. Circuit have questioned the degree
to which labor-union pension funds’ activities in the proxy
process meet ERISA’s requirement that pension funds con-
centrate on share value.”

Given that the financial-services and retail sectors are both
lightly unionized® and are significant public targets of
union-organizing campaigns,’” it is significant that these in-
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dustries are more likely than others to be targeted for labor-
backed shareholder proposals. Moreover, among the com-
panies receiving multiple union-backed proposals in these
sectors this year are publicly announced targets for union-
ization drives or the subjects of union contract-negotiation
strikes: Bank of America, Citigroup, Rite Aid, Safeway, Wal-
Mart, and Wells Fargo.>

In 2012, companies in the telecommunications, financial-
services, and retail sectors remained atypically likely to have
received labor-backed shareholder proposals, as were energy
firms. The share of energy-company proposals sponsored
by labor-union funds is partly attributable to the previously
discussed decrease in the share of 2012 shareholder propos-
als concerning the environment, which traces in significant
part to reduced activities from Catholic orders of nuns and
other religious-affiliated investors. Labor’s share increased
because the other activists’ decreased.

Moreover, political reasons may explain labor’s particular fo-
cus on the only two energy companies that received multiple
labor-backed proposals in 2012: Anadarko Petroleum (with
four labor-backed proposals); and ExxonMobil (with three).
That ExxonMobil received multiple labor-backed proposals
is perhaps unsurprising, given the company’s size, but the
company also notably gives disproportionately to Republi-
can political candidates through its political action commit-
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tee (88 percent of the $1.4 million donated by the Exxon-
Mobil PAC in 2010 went to the GOP).> Similarly, Anadar-
ko’s PAC contributed 79 percent of its $310,500 in 2010
political donations to Republicans,” and the company has
made well-publicized efforts to develop the hydraulic frac-
turing of natural gas,’® which is politically sensitive overall
and particularly to unions with heavy dependence on coal-
sector employment.”” In any event, unions particular atten-
tion to these two companies does not seem to be a function
of poor share-price performance: ExxonMobil’s 15.9 percent
share-price appreciation in 2011 compares favorably with
its peer group: Chevron (+16.6 percent), Royal Dutch Shell
(+9.5 percent), ConocoPhillips (+7.0 percent), and BP (-3.2
percent). Similarly, Anadarko’s 0.2 percent 2011 share-price
improvement compares well with similar companies: Chesa-
peake Energy (-14.0 percent), Halliburton (-15.5 percent),
and Schlumberger (-18.2 percent).

In addition to ExxonMobil and Anadarko, only two other
companies received more than two labor-backed proposals
in 2012: Abbott Laboratories and Dean Foods. Again, each
company seems to have been targeted for reasons other than
share-price performance. Abbott received six labor-sponsored
shareholder proposals in 2012, more than any other company,
and these proposals were focused on management-sensitive
topics: four addressed executive compensation, one chairman
independence, and one lobbying disclosure. Significantly,
Abbott CEO Miles White very publicly supported contro-
versial changes to laws governing public-employee unions in
Wisconsin, Illinois, and other states.’® Then, too, the com-
pany has been the subject of recent legal disputes involving
union pushes to grant overtime pay to pharmaceutical sales
representatives.”” Dairy giant Dean Foods, with three labor-
backed proposals, has been targeted by the California Farm-
ers Union for exerting market pressure on dairy farmers.
Again, it would be hard to attribute unions’ focus on these
companies to poor share-price performance: in 2011, Ab-
bott’s stock price appreciated 17.4 percent, compared with in-
dustry peers Pfizer (+23.6 percent), GlaxoSmithKline (+16.3
percent), Merck (+4.6 percent), and Novartis (-3.0 percent).
And Dean’s price rose 26.7 percent, compared with foodstuffs
peers Tyson Foods (+19.9 percent), Kraft Foods (+18.8 per-
cent), Smithfield Foods (+17.7 percent), General Mills (+13.8
percent), and Kellogg (-1.0 percent).

(b) How have shareholder proposals fared?

1) Overview of voting results

Overall vote totals for shareholder proposals have shown few
major shifts across time, varying from 24 percent to 30 per-
cent of votes cast across Fortune 200 companies from 2006
through 2012. The number and percentage of proposals re-
ceiving the backing of a majority of shareholders,*" however,
has varied markedly. In 2006, 53 shareholder proposals (15
percent of all introduced) won a majority (the highest rate
in the Proxy Monitor database). In 2012, only 14 of these
proposals (6 percent of all introduced) have received major-
ity support. This is the lowest annual rate yet, and it reflects
a general downward trend. There was some uptick in the
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—_

35% -

30% - 0% 29%

28%

25% -

20% -

15% -

10% -

5% -

%

2006 2007 2008 2009 2010 2011 2012*

* 173 of 200 companies voting
EEEEEEEEEEEE———.

Number of Shareholder Proposals Receiving
Majority Vote, Fortune 200, 2006-12

(=2}
o

53

vl
o
1

40

B
o

33
30

21 23

N
o
1

14

o
1

o

Proposals Receiving Majority Support
w
o

2006 2007 2008 2009 2010 2011 2012*

* 173 of 200 companies voting
e —

Proxy Monitor 2012 17



Percentage of Shareholder Proposals Receiving
Majority Support, Fortune 200, 2006-12
—_
15%
14% -
12% -
10% -
8% -
6% -
4%
2%
0% -

2006

2007 2008 2009 2010 2011 2012*

* 173 of 200 companies voting
e

number of proposals receiving majority support in 2009;
but after the financial-market collapse, shareholder propos-
als have generally seen less likelihood of receiving majority
support with the passing years.

The key reason for this overall downward trend appears to be
a shift from more popular proposals to less appealing ideas.
In earlier years, a larger percentage of activist proposals were
process-based—they sought to require directors to be elect-
ed by majority vote, or to declassify boards and force annual
director elections, or to enable shareholders to act outside
the annual meetings. These resolutions have been far more
likely to be approved by a majority of shareholders than
other classes of proposal. As these ideas have been adopted,
though, they are less likely to be the subject of shareholder
proposals, for the simple reason that they are no longer rel-
evant for many companies. Hence, a greater proportion of
recent proposals consists of substance-based suggestions for
change that are less popular with shareholders because most
shareholders generally believe that such substantive determi-
nations fall more appropriately within the decision-making
role of directors and management.

From 2006 to 2012, 165 proposals seeking to require direc-
tors to receive a majority of votes to be elected have been in-
troduced at Fortune 200 companies, with 79 passing. Over
time, as more and more companies have adopted majority
voting, fewer of these proposals have been introduced. As
we have discussed, proposals calling for shareholders to be
able to call special meetings began to be introduced in larger

numbers through 2009, before trailing off as more compa-
nies adopted such measures on their own. The new frontier
in process proposals now seems to involve enabling share-
holder action by written consent. These proposals were first
introduced in 2010. (However, earlier resolutions’ history
may not repeat itself: support for written-consent propos-
als seems to have waned in subsequent years.) Finally, 32 of
39 proposals to declassify boards introduced at Fortune 200
companies from 2006 through 2012 have received majority
support from shareholders.

Percentage Support Garnered by Classes of
Shareholder Proposals, Fortune 200, 2012
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SPECIAL FOCUS: PROPOSALS ON CORPORATE POLITICAL SPENDING OR LOBBYING

Proposals centering on companies’ political spending or lobbying have not gained significant traction with shareholders: only one
such proposal introduced at a Fortune 200 company from 2006 through 2012 has received the support of a majority of share-
holders. This was a 2006 proposal asking Amgen to prepare a report on its political contributions policy, which was supported
by 67 percent of shareholders after the company’s board of directors endorsed the proposal. Apart from that resolution, only
one political-spending-related shareholder proposal submitted to a Fortune 200 company received the support of as many as 40
percent of shareholders. It was a disclosure proposal at Sprint that received 41 percent of the vote in 2011. (Notably, shareholder
support for an essentially identical proposal at Sprint fell to 19 percent in 2012—highlighting the importance of corporate re-
sponse to such proposals and communications with institutional investors.) Nevertheless, given the aforementioned increase in
the filing of political-activity proposals—with political-spending-related proposals constituting a plurality of shareholder proposals
in 2012—and given the significant media attention paid to such proposals,? the subject warrants careful attention.

Overall, in 2012, Fortune 200 shareholder proposals relating to political spending or lobbying received only 17 percent
support. This is the lowest level of any year in the Proxy Monitor database. This decrease is partly attributable to an increase in
“outlier” resolutions, such as those that seek shareholder-advisory votes on political spending (backed by the social investing fund
Northstar Asset Management) and proposals seeking to prohibit all corporate political spending (backed by the social investing
funds Green Century Capital Management and Trillium Asset Management). These proposals received low-single-digit share-
holder support. That said, shareholder votes across all classes of political-spending proposals generally declined, including among
the more limited class of political-spending-disclosure proposals advocated by the Center for Political Accountability,® for which
shareholder support across the Fortune 200 fell from 26.6 percent in 2011 to 22.7 percent in 2012.%

One likely reason that shareholder proposals about corporations’ political spending have failed is that such spending is
generally important to share value. Institutional investors without a social investing orientation have a fiduciary duty to vote in a way
that will maximize the price of their shares. Though three recent academic studies (much cited by advocates of limits on corporate
political engagement) have argued that corporate political participation generally harms share value,® a vast 20-year academic lit-
erature generally finds political engagement to benefit corporate returns.®® A separate question, not addressed in that scholarship,
is whether greater disclosure of corporate political activities affects share value. However, it is clear that at least some advocates
press for disclosure in order to discourage corporate political engagement.®’” This is obvious, for example, in the fact that the social
investing fund Trillium Asset Management backed various proposals in 2011 and 2012 that sought not only to increase disclosure of
political spending or lobbying policies and practices but also to prohibit corporate political participation altogether.
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2) Statistical model of voting behavior

To test more fully the degree to which various factors in-
fluence shareholder voting results, Manhattan Institute re-
searchers developed a statistical model. Omitting manage-
ment-sponsored proposals in the Proxy Monitor database—
solely consisting of 2011 and 2012 say-on-pay proposals
and votes on the frequency of say-on-pay votes—the model
attempts to explain the influence of company size, proposal
type, proposal sponsor, and the recommendations of the
proxy advisory firm ISS (see box, page 22) on shareholder
voting at Fortune 200 companies, from 2006 through 2012.
Our results are summarized below and discussed in more
detail in a technical appendix.

In summary, our statistical analysis finds a strong, positive
relationship between ISS’s recommendations and share-
holder voting behavior: on average, controlling for other
factors, an ISS recommendation in favor of a shareholder
proposal increased its favorable shareholder vote by 15 per-
centage points. Proposals backed by labor-affiliated pension
funds received slightly more support than those backed by
individuals, by 4 percentage points on average. The type of
proposal in general had a significant effect on shareholder
voting support. Finally, shareholder proposals on average re-
ceived lower favorable votes at larger companies, measured
by revenues.

To reach these conclusions, we constructed an economet-
ric model using a standard Ordinary Least Squares (OLS)
regression. The main statistical specification used to reach
such conclusions was:

Voting % =B, + Company Size + Proposal Type +
Proponent Type+ Year + ISS Recommendation + € Eq. A
The dependent variable of interest, Voting %, measures the
percentage vote for each shareholder proposal. 3, and € are
standard regression terms, respectively signifying the “inter-
cept” (here, in essence, the average vote total at a company
for baseline measures of other variables) and “error” term (the
residual standard errors in the model). Company Size is a
logarithmic measure of company revenues in the year corre-
sponding to the proposal. (Our rationale for using a logarith-

mic variable is explained in the technical appendix.) Proposal
Type is a categorical variable specifying one of nine proposal
categories (Chairman Independence, Declassify the Board,
Special Meetings or Written Consent, Voting Rules, Other
Corporate Governance, Say on Pay, Other Executive Com-
pensation, Political Spending and/or Lobbying, and Other
Social Policy). Proponent Type is a categorical variable speci-
fying one of four proponent categories (Individual, Labor,
Social, and Other). Year is a category variable specifying each
year from 2006 through 2012. And ISS Recommendation
is a binary dummy variable specifying whether ISS recom-
mended a vote for or against the proposal.

A statistical summary of the regression’s outcomes follows:

ISS Recommendation

The ISS recommendation is the most statistically significant
explanatory variable in the model. A “for” recommendation
by ISS, controlling for the other factors in the model, is asso-
ciated with a 15-percentage-point increase in voting support
for a given shareholder proposal. Such a finding is consistent
with previous studies showing that ISS recommendations
had a significant, sizable effect on shareholder voting.®

Company Size

Controlling for other factors, increases in company size are
associated with reductions in voting support for shareholder
proposals. Such an observation may be attributable to large
companies’ larger, more sophisticated staffing handling cor-
porate governance matters or to a more diversified share-
holder base, complicating shareholder coordination. Larger
companies may also be more likely to attract outlier proposals
with more limited shareholder appeal, beyond what can be as-
certained from the model’s broad categories of proposal types.

Proponent Types

The voting impact of Proponent Type is measured relative
to individual proponents, a baseline variable for reasons ex-
plained in the technical appendix. Controlling for the other
factors in the model, proposals sponsored by labor-affiliated
pension funds are significantly more likely to attract share-
holder support than those sponsored by individuals, though
the impact of labor sponsorship—4 percentage points—is
rather modest. The relatively high success of labor-backed
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Table A: Eq. A Results

Voting % Coefficient
Constant 44.45055
ISS Recommendation 14.97288
Company Size -1.13492
Proponent
Labor 3.949224
Social 1.755047
Other 1.685321
Proposal Type
Chairman Independence -6.08592
Declassify the Board 27.86375
Special Meetings / Written Consent 3.902723
Other Corporate Governance -11.5262
Say on Pay -2.24164
Other Executive Compensation -9.70573
Political Spending and/or Lobbying -12.352
Other Social Policy -15.9099
Year
2007 -0.58035
2008 -0.45686
2009 0.135446
2010 -1.11824
2011 4.415011
2012 1.440677
R? =0.3928 N =2194

Robust Std. Err. t P>|t| (0.95 ClI)
6.701675 6.63 0.000
0.937287 15.97 0.000
0.374337 -3.03 0.002
1.021654 3.87 0.000
1.148117 1.53 0.127
1.247198 1.35 0.177
1.69153 -3.6 0.000
4.38494 6.35 0.000
1.919832 2.03 0.042
1.917906 -6.01 0.000
1.756146 -1.28 0.202
1.506783 -6.44 0.000
1.857259 -6.65 0.000
1.597166 -9.96 0.000
1.156153 -0.5 0.616
1.170334 -0.39 0.696

1.1506 0.12 0.906
1.187482 -0.94 0.346
1.755904 2.51 0.012
1.614774 0.89 0.372

proposals may be explained by relatively more sophisticated
company- and issue-identification and proposal framing by
pension-fund investors; or by coordinated or parallel vot-
ing responses among labor investors to labor-backed share-

holder proposals.

Proposal Types

The voting impact of Proponent Type is measured relative
to the Voting Rules category, the omitted baseline proposal
type (see technical appendix). Relative to shareholder pro-
posals involving voting rules, those seeking to declassify the
board of directors received an increase of almost 28 percent-
age points in sharecholder voting support, holding other
factors constant. Proposals seeking to permit shareholders
to call special meetings or vote through written consent re-

ceived increased shareholder support of 4 percentage points.
Proposals seeking an independent board chairman received
shareholder voting support 6 percentage points lower than
baseline levels, and proposals involving political spending or
lobbying received lower shareholder votes by over 12 per-
centage points.

Year

The only year exhibiting a statistically significant increase
in voting support for shareholder proposals was 2011, when
proposal support was 4.5 percentage points higher than
the 2006 baseline. Notwithstanding this unexplained one-
year increase in voting support for shareholder proposals in
2011, there appears to be no broad trend over time in voting
support for shareholder proposals, nor was there a signifi-
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cant increase in voting support in the wake of the 2008 fi-
nancial-market collapse. One hypothesis that could explain
the atypically higher support for shareholder proposals in
2011 is that management diverted attention typically paid
to such proposals that year toward management-sponsored
say-on-pay proposals, mandated for all companies for the
first time under Dodd-Frank.

Overall Model Interpretation

The model confirms the hypothesis that shareholder votes
on shareholder proposals are significantly and sizably affected
by the recommendation of the leading proxy advisory firm,
ISS, and the type of proposal being introduced. The type of
proponent, at least at a broad level of generality, is of limited
usefulness in predicting shareholder support, though labor-
backed proposals do receive modestly more support. There is
no observable intertemporal trend in voting outcomes.

As measured by the R*statistic, the model explains almost 40
percent of the variation in shareholder votes for shareholder
proposals opposed by management. Omitted variables that
are very likely to explain some of the remaining variance in
shareholder votes include:

o Shareholder returns. We would expect investors to be more
likely to defer to management when peer-indexed, risk-
adjusted shareholder returns have been positive.

o [nsider holdings. We would expect companies with large
insider ownership—or multitiered classes of stock that
give insiders more voting control—to have less voting
support for management-opposed shareholder proposals.

o [nstitutional holdings. We would expect that the per-
centage of company stock held by institutional inves-
tors could influence shareholder voting support for
shareholder proposals. Institutional holdings would
likely have an interaction effect with ISS recommenda-
tions, which inform institutional investors” votes.

o [Executive compensation. At least for shareholder pro-
posals related to executive compensation, executive pay
level might be expected to have an impact on share-
holder voting support.

In future follow-up research, we intend to control for some
or all of these variables, to the extent that standardized data
corresponding to our Proxy Monitor data set are available.

We initially hypothesized that a company’s industry might
influence shareholder voting results, but industry specifica-
tions are not statistically significant and add little explana-
tory power to the model. Because these variables also intro-
duce statistical problems, they were omitted from the final
model, though results including industry variables are in-
cluded in the technical appendix.

SPECIAL FOCUS: THE ROLE OF INSTITUTIONAL SHAREHOLDER SERVICES (ISS)

In 1985, the proxy advisory firm 1SS was incorporated, with the intention of helping institutional investors deal with their respon-
sibilities.”® Prior to the 1980s, institutional investors had generally paid little attention to shareholder voting matters, but the wave
of hostile takeover actions in that decade forced institutional investors to take at least occasional notice. Institutional investors’
broader need to assess shareholder voting issues, including proxy proposals, took on added significance in the late 1980s when
the U.S. Department of Labor required retirement benefit funds governed by ERISA to vote their shares according to a “prudent
man” standard,”" and the SEC’s Division of Investment Management followed suit and determined that registered investment
companies had to vote their shares to comply with their fiduciary duties to investors.”? These requirements place significant bur-
dens on institutional investors: according to a 2010 report by the Investment Company Institute, Russell 3000 companies faced
more than 20,000 proxy ballot items annually—even before Dodd-Frank-required executive compensation voting.”?

Institutional investors have substantially turned to ISS to assist them in meeting these voting obligations. Today a subsid-
iary of the investment company MSCI, ISS has a self-reported 1,700 clients,” managing an estimated $26 trillion in assets,”> with
a 61 percent market share in proxy advisory services.”® Critics of ISS and the proxy advisory industry have questioned the market
power over U.S. corporate governance being wielded by such a relatively small private entity, with just over 600 employees.””
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Before becoming a chancellor on the Delaware Court of Chancery, Leo Strine lamented that “[pJowerful CEOs come on bended
knee to Rockville, Maryland, where ISS resides, to persuade the managers of ISS of the merits of their views about issues. "7

ISS vote recommendations on shareholder proposals introduced at Fortune 200 companies from 2006 through 2012
demonstrate that the proxy advisory firm is far more likely to support such proposals than the majority of shareholders. Sharehold-
ers and ISS tended to agree on the merits of proposals to declassify boards (which were supported by ISS 97 percent of the time
and by a shareholder majority 84 percent of the time) and the lack of merit of shareholder proposals involving animal rights or a
corporate statement on “health care reform principles” (which received no ISS recommendations and no shareholder majorities).
For all other classes of proposals, however, ISS viewed management-opposed shareholder proposals far more favorably than did
the majority of shareholders. While a majority of shareholders virtually never supported shareholder proposals involving equity
compensation rules, political spending or lobbying, or chairman independence, ISS backed 75 percent, 70 percent, and 68 per-
cent, respectively, of these proposal types. While only one shareholder proposal calling for the cumulative election of directors
has received majority support, ISS has supported 96 percent of such proposals.”® All told, ISS has supported over 63 percent of all
shareholder proposals, while a majority of shareholders have supported less than 8 percent.

What might explain the dramatic, one-sided divergence between ISS's recommendations and shareholders’ preferences?
Although it is possible that ISS is better informed about shareholders’ interests in shareholder proposals than shareholders them-
selves and that shareholders are simply getting such questions wrong, such a hypothesis presumes that thousands of sophisticated
institutional investors making large bets in their own interest are systematically erring relative to a single, small company with a
limited budget and 600 employees. More plausibly, ISS’s recommendations are systematically biased in favor of shareholder-pro-
posal activism. Because ISS's business model depends on a large, diverse set of shareholder proposals, the company has an insti-
tutional incentive to support more such proposals. ISS receives consulting revenues from companies on how to structure executive
compensation packages to meet with ISS’s approval,® which means that shareholder proposals that serve to increase corporate
sensitivity to ISS's preferences—such as say-on-pay proposals prior to the Dodd-Frank mandate, or proposals requiring directors to
be elected annually or to receive a majority of shareholder votes—increase revenue opportunities for ISS.8' Moreover, ISS receives
significant revenues from social investment vehicles and labor-union pension funds, which gives the company an incentive to favor
“socially responsible” investing proposals and labor-backed proposals.?

Since ISS's recommendations diverge from institu-

tional shareholders’ preferences, why hasn’t a competitor
Percentage of Shareholder Proposals Receiving
. - . . ISS “For” Recommendations and Majority
the potential returns from providing a competitor service Shareholder Support, Fortune 200, 200612
are not very large: notwithstanding its dominant market | ——-————————————————

position, ISS’s operating income in 2011 from proxy advi-

emerged to challenge its position? The short answer is that

Special Meetings 10 99%
sory services was only $11.5 million, out of $119.6 million Say on Pay — 99%
: ; A Golden Coffins/Parachut 98%
in revenues.® To meet their government-mandated fiducia- clden Forinsarachutes 26% ;
Written Consent 20% 98%
ry voting obligations, large institutional investors perform Declassify the Board S 97%
i P : Voting Rules o 94%
their own proxy analyses and seem to value ISS’s service Eaui nd 29% .
quity Compensation Rules 1% 75%
largely for its data and analysis. Smaller institutional inves- Political Spending/Lobbying |7, 70%
. . Chairman Independence 68%
. . -
tors, who are more likely to “follow” ISS, place little value Employment Rights [ 45%
on shareholder voting rights themselves—they gain little Environment o8 35%
. " " . Human Rights [0 35% 155 Support
value from voting “better,” as the broader voter-ignorance Health Reform Principles | 8% Shareholder Support
literature would suggest.®* Thus, ISS today has only one Animal Rights | 0%

competitor, Glass Lewis, which is itself owned by a teach- 0% 0% 40%  BO% - 80% - 100%  120%

ers’ union pension fund.®
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APPENDIX A: SAY ON PAY

The year 2012 was the second in which publicly traded
American companies had to submit their executive com-
pensation packages to shareholders for an advisory vote un-
der Dodd-Frank.® To date in 2012, the average shareholder
vote on proposed executive compensation packages among
Fortune 200 companies is virtually identical to that in
2011, rising marginally from 87.5 percent to 87.8 percent.
In 2012, a majority of shareholders at three Fortune 200
companies (Best Buy, Citigroup, and Community Health
Systems) have rejected pay packages for management, just
as shareholders rejected three packages among the Fortune
200 in 2011 (Constellation Energy, Freeport McMoRan,
and Hewlett-Packard).

As was the case with shareholder proposals, ISS tended to be
significantly more likely to oppose management’s proposed
executive compensation packages than were shareholders.
In 2011 and 2012, for the Fortune 200, ISS recommended
“Against” votes in 13 percent of cases, but a majority of
shareholders were opposed to the packages only 1.5 percent
of the time. That said, ISS recommendations did seem to
have a marked influence on the percentage of shareholders
voting for a given company’s plan: shareholder votes aver-
aged 91 percent at companies whose proposed executive
compensation packages received a “For” recommendation

from ISS, as opposed to only 64 percent among companies
receiving an ISS “Against” vote.

To test ISS’s influence voting influence over say on pay more
systematically, Manhattan Institute researchers specified an
econometric model controlling for year and company size.

Voting % = B,+Company Size+Year+ISS Recommendation+€&
Eq.B

Under this basic model, the recommendation of ISS signifi-
cantly affects shareholder votes on executive compensation,
and a positive ISS recommendation leads to an increased
shareholder “For” vote on proposed pay packages of 17.5
percent. Moreover, this basic estimation explains only about
9 percent of variation in say-on-pay votes. As with the share-
holder-proposal model, omitted variables that could explain
some of the remaining variation in say-on-pay votes include
insider and institutional ownership, as well as stock-market
returns and executive compensation levels. Because the last
two variables are direct components of ISS’s executive com-

1,% at least some of the variance in say-on-

pensation mode
pay votes attributed to ISS in our model may be explained

by these omitted variables.

Table B: Eq. B Results
Voting % Coefficient Robust Std. Err. t P>|t] (0.95 ClI)
Constant 115.8037 30.59315 3.79 0.0000
ISS Recommendation 17.52251 3.309133 53 0.0000
Company Size -2.983254 1.762003 -1.69 0.0910
2011 1.774403 2.601274 0.68 0.4960
R? = 0.0908 N= 345

24



TECHNICAL APPENDIX

To shed more light on the differential impacts of pro-
posal type, proponent type, industry, and year on voting
outcomes for shareholder proposals than can be gleaned
from summary statistics—as well as to assess the impact of
company size and ISS recommendations on such votes—
Manhattan Institute researchers constructed econometric
models that could help explain shareholder-proposal vot-
ing results.®

Data

Our data set comes from the Manhattan Institute’s Proxy
Monitor database at ProxyMonitor.org. The data set con-
tains proposal-level data on the Fortune 200 companies over
the six-year period from 2006 to 2012.

Methodology

We treated this data set as pooled cross-sectional data, in-
cluding years as controls in our econometric specification.
As such, we decided to use standard Ordinary Least Squares
(OLS) regression to analyze the data. For categorical vari-
ables such as industry and proponent type, one group was
excluded in the regression to avoid perfect multicollinearity.
Effect sizes for categorical variables—proposal type, industry,
proponent type, and year—should be understood in the con-
text of being relative to the excluded group.”

Figure 1
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Logarithmic Specification: Company Size

Our expectation that the effects of company size on votes
“For” a shareholder proposal might follow a nonlinear path
was confirmed graphically, as shown in Figure 1.

Figure 1 was derived by breaking the continuous covariate
(the raw value of revenue) into quartiles, and then reestimat-
ing the linear model using dummy variables for the quar-
tiles. The graph shows estimated coefficients plotted against
the midpoints of the quartiles.” This allows us to visually
confirm the presence of a nonlinear relationship.

After taking the natural log of the revenue variable, however,
we run the model through the same tests and obtain visual
confirmation of a linear relationship, as shown in Figure 2.

Although the relationship has been linearized by transform-
ing the revenue variable, the underlying relationship is still
nonlinear in nature. As revenues increase, the effect on votes
in favor of a proposal decreases at a decreasing rate.

Additional Model Specifications

In addition to the model specification described in the main
body of the paper, we constructed additional models includ-
ing: (1) management say-on-pay and say-on-frequency pro-

Figure 2
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posals—required of all companies in 2011 and 2012 under
Dodd-Frank, and present in the Proxy Monitor database;
and (2) industry categorical variables.

Our broadest econometric model was constructed as follows:

Voting % = B, + Company Size + Industry + ProposalType +
Proponent Type + Year + 1SS Recommendation + € Eq.C

Proponent type included management. Agribusiness was the
excluded industry variable.

Eq. C suffers from multicollinearity, as the industry cate-
gories are collinear within the model as specified. Looking
at both the Tolerance of X, and the Variance Inflation Fac-
tor, we found significant multicollinearity for the industry
variables.”” We thus constructed an additional specification
omitting the industry variable:

Voting % = B, + Company Size + Proposal Type +
Proponent Type+ Year + ISS Recommendation + € Eq.D
Removing the 11 industry variables, the R* fell by only
0.001, and the robust standard error for the constant fell
quite a bit, leading to a more precise estimate of the inter-
cept, suggesting a more precise model.

The year variables for 2011 and 2012 in this specification
each appear significant, but the significance of 2012 dis-
appears once management say-on-pay proposals for those

two years are omitted from the data set, as shown in the
main body of the report. Because management sponsor-
ship is limited to those two years—and perfectly correlat-
ed with the say-on-pay proposal type—we omitted these
data from the final specification, which we determined
necessary to capturing accurately shareholder-proposal ac-
tivity, notwithstanding that the final specification resulted
in a lower explanatory valuable for the regression as mea-

sured by R%.
Remaining Technical Concerns

1) Unobserved Heterogeneity / Omitted Variable Bias: As
discussed in the main body of the report, omitted vari-
ables such as shareholder returns, insider holdings, in-
stitutional holdings, and executive compensation may
help to explain variance in shareholder-proposal votes
outside our model.

2) Multicollinearity: Apart from the discussed industry
variables, our statistical tests indicate that multicol-
linearity is not a major issue. There may be reasons to
believe, however, that ISS recommendations might vary
systematically, on the basis of the sources or types of
those proposals.

3) Heteroscedasticity: Breusch-Pagan and White tests con-
firmed our suspicions of heteroscedasticity.” Thus, in all
our specifications, we corrected for heteroscedasticity by
using heteroscedasticity-robust standard errors,” which
in the presence of large samples are asymptotically valid
with any unknown form of heteroscedasticity.”
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Table C: Eq. C Results

Voting %
Constant
ISS Recommendation
Company Size
Industry
Consumer Products
Energy
Financial Services
Health Care
Manufacturing and Industrial
Media
Retail
Technology
Telecommunications
Transportation
Proponent Type
Labor
Management
Other
Social
Proposal Type
Political Spending and/or Lobbying
Chairman Independence
Declassify the Board
Other Executive Compensation
Other Social Policy
Other Corporate Governance
Say on Pay
Special Meetings / Written Consent
Year
2007
2008
2009
2010
2011
2012
R? = 0.6039

Coefficient

51.08987
14.15065
-1.69163

2.09666
3.508692
0.69361
2.709201
1.826824
1.639317
1.233736
3.298163
2.22185
0.388492

3.853083
45.66472
1.529094
2.304119

-13.2306
-6.34593
27.36221
-7.76985
-17.1849
-12.0301
-7.83118
3.039142

1.028178
1.932788
2.706087
1.234075
8.992557
4.166391
N = 2758

Robust Std. Error

8.406729
0.9324977
0.4064092

4.32732
4.296041
4.269455
4.362326
4.238588
5.886046
4.382332
4.400131
4.498238
5.031109

1.034793
1.995371
1.2903
1.159284

1.860961
1.683158
4.34444
1.505037
1.614451
1.908785
1.734081
1.924553

1.261258
1.274637
1.259602
1.275458
1.726
1.659948

6.08
15.18
-4.16

0.48
0.82
0.16
0.62
0.43
0.28
0.28
0.75
0.49
0.08

3.72
22.89

1.19

1.99

-7.11
-3.77
6.3
-5.16
-10.64
-6.3
-4.52
1.58

0.82
1.52
2.15
0.97
5.21
2.51

P>|t| (0.95 CI)
0.00
0.00
0.00

0.628
0.414
0.871
0.535
0.667
0.781
0.778
0.454
0.621
0.938

0.00
0.00
0.236
0.047

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.114

0.415
0.13
0.032
0.333
0.00
0.012
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Table D: Eq. D Results

Voting %
Constant
ISS Recommendation
Company Size
Proponent Type
Labor
Management
Other
Social
Proposal Type
Political Spending and/or Lobbying
Chairman Independence
Declassify the Board
Other Executive Compensation
Other Social Policy
Other Corporate Governance
Say on Pay
Special Meetings / Written Consent
Year
2007
2008
2009
2010
2011
2012
R? = 0.6029

Robust Std. Error

51.61891
14.17742
-1.619629

3.802053
45.72809
1.943914
2.421779

-13.31725
-6.427915
27.40948
-7.611869
-16.92904
-11.79382
-7.720464
3.046565

1.03397
1.902718
2.628053
1.222022
9.020287
4.278683
N = 2758

Robust Std. Err.

6.979507
0.9302043
0.3909728

1.031455
1.997354
1.244817
1.144476

1.865363
1.685588
4.362992
1.50705
1.594625
1.919635
1.733965
1.932026

1.269836
1.275814
1.266225
1.279945
1.726905
1.665704

7.4
15.24
-4.14

3.69
22.89
1.56
2.12

-7.14
-3.81
6.28
-5.05
-10.62
-6.14
-4.45
1.58

0.81
1.49
2.08
0.95
5.22
2.57

P>|t] (0.95 CI)
0.0000
0.0000
0.0000

0.0000
0.0000
0.1180
0.0340

0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.1150

0.4160
0.1360
0.0380
0.3400
0.0000
0.0100
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